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Reform of the iage law in A

Alejandro Laje
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Reference 10 ihis papes ol be made 23 falions Laje, A (2013} “Reforem of
u--unqcl-wnammn'.m.:mm. Val 5 Mo 1, pp161-108

Iographical notes: Alsjsndin Laje s & Frofesor of e ——
Vice-Dean of Universidad Abseria Law School, Hueso, Aires,
Argentina

I Introduction

Political changes have endangered the fegal culiure of the nation, During the 201
Sebury. Anpentinn was ot able w establish n dependable democratic political system, It
aliernated besween democratically elected Eovemmerts and muthoritarian regimes,

ATREnting was one the last cowniries 1 the world to cnact g divorce law; vet it was

iage nationwide. Bo changes were

mestly political ind were not the reqh of careful legal reasoning. Indeed, divorce was
fade possible in Argentina in 1987,f by the then recently established
democratic gavernment Before 1987, efforts were undertaken (o fegalise diverve in
Argenting, bei, as the general political criteria af that time considered tht mastiage was »
lifetime serictly monogsmous pactice, thase efforts did not yield any positive result.
Likewine, in 2000, the generul political eriteria considersd Ehat it was comvenient i rid
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eleients inconsisient with other aspects of Family Low that remain snmodified, this
affecting privacy anid mformation sies. This amicle gims to show that the marriage
refoern ks not full harmony with the Argentine legal system

2 Inconsistencies with other law

Article 172 of the Argentine Civil Code currently does not require that people be of
different gender o get marricd. Together with Amicle 172, Congress modified an
additional 42 articles of the Civil Code and other imporant federal laws.

The care of the reform was simply 10 remove the words ‘man’ and “woman® from
avery legal text, replacing them with *contracting parties’. Thus, sex is no Boreger an e
b marriage law and it i clear that the union is between twa persons regardless of their
sex of gerder. The law still keeps the requirement of monogamiy a5 an casential element
of marriage." The law now adds that “masriage will have the same legal effects snd
requirements, regardless of the sex of the contructing pasties ™

This simple chanjpe of wards implies a major madification 1o the concept of marriage,
revises ratonal and intemstional law enforcement criteria, and alters the purpase of
marmiage and the concept of family. In the reabm of Family Law, @t has specific
mplications in the custody rules for minors, and rules governing property Beld jointly by
bath spouses,

Notwithatanding, this reform circumvents importamt legal aspeets that were meglected
due to the political context in which the law was passed. The current sdmisitstration
established the issue in its own political agenda and having the law cnacted or not was
considered n sign of the strengih or weskness of the party's leadership, The debate
brought widespresd civil unrest, with opposing voices claiming that the legalisation of
Ay marrtage implied cither the end of historical discrimination or the beginning of social
eollapse in Argenting

The debate was mainly approached from the equality perspective. For once, # wad

dnﬂnlﬂlIfhmmﬁkwmm&mﬂldhlmmﬂqw:wlhlqﬂ
protections to families would distinguish between persons based on their sexual
oticration. One growp rejected the fact thal same sex couples could not have the same
legal nghts and protection granted 1o heterosesual couples. The issue was cstablished us
ene of inequality. The opposing view argued that there's o natural difference between
men and women with regand 1o the institution of marriage, and demanded that the law
remain unchanged,
The work af Luis Maria Lopez del Carril broadly explsing arguments in favour and
againat the new muamviage lw. In his article *Gay Marrisge and Maminge Anmilment”,’ he
arganises thase anguments as non-begal amd legal, The non-legal argusnents are centred on
views of a divine plan or on the nature of things, by which homosexual relationships
would be harned, The logal atguments, a lot more inieresting for legal debates, presented
mme-tes unlons a8 inexistent legal scis, as they lack onc clement essential fo the
institution: sexual diversity of the parties. To this arguenent, he added the lnck of fachssl
statuss (in facio exse) which inhibits the goals of matrimony.” Other legal ohjections based
on Intenational Law are also interesting. These objections usderline the fact that Human
HRights Treaties, which in Argenting have Constitutionsl rank, specifieally estabilish that
the right 1o marrage belongs o “man’ and 'women” and not o *every peron” as the state
for other righls.
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Betiveen dhein. I such cases, he opines that nccoeding 16 Art. 227 of the Civil Code. 1 the
preventing e oo il because they are fully sware of their physicn) oy
preventing them o procreate. e
Advocuies of mme-ges marriage have 8 pragmatisn view of soc
[ and
::-lhem. words do ot imean any natural reality of things. Cin the v.:’mu‘;;r:.::
» 15 eulturally forged a the eeaming of § concept, The legal arguments that auppart
" view rely on An. 19 of the Argentine Constitution thas Erants the right of every
fremven tn eoateive and undertake his or her own lfe plaa, PrEventing the Stae from
g ideals theough the system of lims. " ‘
alss ﬁunwpon{wlhmvmoulhs i
. preme Coun doctrine that states the
right of every person 10 get married" and as such the law thar gulates
ey the said right 10 8 segment of the population, Ao

Pew marmiage law in Argenting has created incansistencies between natsonal
:l:::m:mi:'tmoﬂlh. B fnct, it has cresed mmu; that are v::anﬂ,\«n:
ina thus ing itsell from the broader imtermatices) |, i
:nwmr I'l:“mderliu here that since 1994, afier the s ?;anm:f:;’
/ ww“h.mu 103 manist conception of law with pre-eminenee of
Further, the new Iegal system also carres obj i importars
imes ohjections megarding anaiker

.mwm—&rkplmormw. Same-sex couples ineystably convey

'nwlnpicinmme-;mhniluluumcim academ

| ¥ umsiances that the mle of i

beeomes crucial, Umlm@m*wrwhmmwwymdn:
problems that affect aur societies, Js i my apinion that the pivotal clement of the
diszussaon is the content of the exuality principle,

3 Principhe of equality

nmlhmm'nilllmumuwmbeufmnm losuph; LT
- i iy pafitseal phil ¥, 18
chamges it meaning with cach Person and society. I i mat self-evideny, ;euhnli":
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ratbonalist nor for empmicast (1 i not umiversally accepted, but o 1 present i many
phisosaphical and legal systems: legal natural kow theory, poaitivism, conventionafism, all
sk for some bevel of equaliny for mtional beings. Deists and rationalists refer 10 0 shared
heiman name. Some think it is evident and said so i important decuments such as the
American Declaration of Independence:

“We hald these tuths ko be selfeviden, that al) men sre eresed equal, that

they are endawed by their Cressor seish ceruin wnaliensble rights that smong

hene are Life, Libemy and the parsuit of Happiness.”
The differences between buman beings are seil-evident. However argushle the evidence
of the equality principle is, there is no doubt of 1y universal and endiang anractiveness.
s application in practice requires that i 1 balanced with evident buman differences. We
can do that by establishing equality as the starting nale. As there i only one class of
Iiiran beings, it Tollows that each member of the class (that of human beings) has 1o be
treated in every way in the same and identical way, unless there is enough reason, not
0 o, 1t is nof easy o act in accordance with this rule because reasonable people have
different opinions as to what thoss reasons are and why they are so, Values, view points,
and soclal ends affeet their opinions.

There is same agreement in comidering that reasons based on binth, books, and
aesthetics. are mmafional and that those based on meril, autcomes, and efficiency are pat.
Herwever, if is miher cxsy fo get people 1o agree that equality is the defsult principle snd
that differemt treatments fequire reascons that justify them.

There s an interesting relationship between incquality and rubes. The ressons for
mequality generate rules and at the same time, all rules have some degree of equality. As
long as rules arc general instruction o act or to prevend action, they require equal
conducts for identical cases,

Gilven the fact that a minimem of rules are necessary b human socketies (this law i
almost universal but yet il an empinical stabement), the equality principle i present in
the Concept of Law. In this respect, o plen for & society based on rules b a plea for a
society hased on equality.

Notwithstanding there wre atber ideals that co-exist with the equality principle. Mast
af ethical and political concepts of justice combine these ideals in differest ways. OF
course, naone of these ideals can exist if ke in it extreme version.

The most frequent snd maybe the most imporant of competing principles are
freedomn and equality.

In his “Taking Rights Seriously’, Ronald Dworkin is particularly clever when he
states that Western societies da not grant a general right o freedom, but rther o general
right to equality.'® Eguality is the nale, inequality an exception which has 1o be justified.

To deal with the problem of subjectivity on what are rational justifications of
imequality the key element is 1o realise that it is mot what cach ane of us thinks thase
ressons are, We must interpret the law trying to draw the reasoning presend in it. | will do
0 foe the case of the Argenting faw.

4 Interpreting the Argentinean law

Antiche 16 in the Argentine Constifution states that “there shall net be blood nor bisth
privileges. There are neither personal charters nor nobility titkes. All residents of the

Reform of the marrigge faw in Argeoring s

Niticn are equal be taxation

il 30 g v i o e ey e e
bron s o "‘h I:;.'{:::l ;‘:-mmullmw |\nl laves that organize the country mng
n. ¥ oqial chances are gramied 1o il wathout -y
N ;r::sul‘: mrmm s consadered that exquality uhder the low mesns that
» fmmens case caled il the cmh:;: e s ivammancs. I 1928 i

“the equality under the law estahimbed by she i i
I e e ecetions o s ot may xchot g,
iadkow ERTUTHANCES dppdy 10 oihers lhuaq-luwmu-muw,lhr
concumenl cases, aceording o their specific differences, s her
rlersniuding of his right i painat 5 irwr nature and o cmemon goca =
In this \ogie, @ in many others, the LIS 5
3 upreme Court had great influence
Angentine Supreme Court. Particularly important weee two leading culn ES Rmm’h
Giano Co. v. Virginla, and Reed v. Reed by which the S Supreme Court st
T in ummeceusary 1o say that the ‘equal protection of the aws®
; Baws’ requires
Fomrtoenth Amerdment doct ot prevess the slaey. nmwmnz‘:‘n

Bt the clessificasion s be aitserary,

- Feasonabie, not
some e of difference having a fir and mh-nnné::n.;u:::m
wh_wum ®0 thal all persans sieslarly circomstanced shall be froated

:‘mmmw Court i developing its own dociring in which some differences

3 i) lml;mmabk. therefore are wnconstitutional il they are proved

m;.l Fpetto, Inés Maria o Provinesa de Buenos Aires &/ inconstitucionalidad de

cmihzymﬂu :ﬂmmqu_'uumyumdmmmua
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Considermg the equality principle in ionali though

L i marriage law, rational, i
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5 Conclusions
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Prafeisor Cordoba developed in Argentina the wea of *Assistance Life Pannersbip’
which does not require romantic love as an element of o family, He argues that love has
not been extablished by low 25 a requiremient for the existenice of o unjon in matrimeny, "
Wilima Vanella sdds o this thests that such *ssssstance |ife partnerships” have thesr onging
i ihe Roman idea of plesas, that we new call solidenty.' '

Passing a law regubating sll sorts of “fife panmerships’ without lmiting its benefits
exclusively w couples sstisfies both, the requiteiments of the equality principle and the
curment clasm for maving the law towards more flexible forms of solidarity

I also satisfhes Privacy Rights issues as ot is not the Stase place 1o aak for the rensons
of domestic partnerships: it is not legally relevant the mativation, being ol sexual
anrnetion, Treendship, assmtance or any other

The Argentine Law is marked alike by the equality princrple = by ihe solidarity
pranciple. The rule is equality within each class, und solidarity firtly with the weak.
There is only one class of prople, that of hisman beings. Limiting the benefits of & legal
protection to andy some kind of domestic parmerships seems 1o be irrational and it cannat
be rightfially admited.

The right o having a domestic partnershap should not be limited to mmditonsl or gay
couples, rather 1o every group of people that consider themsclves a family
of a bove refationship. These groups of people could inchade best friends, distant or close
relatives, colleagues, or whoever they believe for them 1o be their family.,
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